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AN ACT relating to revenue measures and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

=»Section 1. KRS 139.450 is amended to read as follows:

(1) It shall be presumed that:

(a)

(b)

Tangible personal property shipped or brought to this state by the purchaser;f
or}

Digital property delivered or transferred electronically into this state; or

(c) A service provided to a purchaser in this state;

was purchased from a retailer for storage, use, or other consumption in this state.

@ @

(b)

(©

A marketplace provider that makes retail sales on its own behalf or facilitates
retail sales of tangible personal property, digital property, or services that are
delivered, ferJtransferred electronically, or provided to a purchaser in this

state for one (1) or more marketplace retailers that in any sales combination

exceeds one hundred thousand dollars ($100,000) fer—reaches—two-hundred

00 a Pat o an = = oOn a mmed Q nreceding an
v afd a d d v s 4

year-or-etrrent-calendaryearishall be subject to this section.

The marketplace provider shall:

1. Register for a sales and use tax permit number to report and remit the
tax due; and

2. Collect tax imposed under this chapter;

no later than the first day of the calendar month that is at the most sixty (60)

days after theleither} threshold in paragraph (a) of this subsection is reached.

The marketplace provider may register for:

1. A single sales and use tax permit number to report and remit all the tax
due on the marketplace provider's direct sales and sales the marketplace

provider facilitates for one (1) or more marketplace retailers; or

2. a One (1) sales and use tax permit number to report and remit the tax
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due on the marketplace provider's direct sales; and

b.  One (1) additional sales and use tax permit number to report and
remit the tax due on all sales the marketplace provider facilitates
for one (1) or more marketplace retailers.

(d) 1. If the marketplace provider elects to report and remit the tax due on a
single sales and use tax permit number as provided in paragraph (c)1. of
this subsection, the marketplace provider shall, upon request of the
department, provide a separate breakdown -of receipts -from the
marketplace provider's direct sales and the sales the marketplace
provider facilitates for the preceding fiscal year ending June 30.

2. The department may request the breakdown of receipts no more than
once annually.

(¢) The marketplace provider shall collect Kentucky tax on the entire sales price
or burchase price paid by a purchaser on each retail sale subject to tax under
this chapter that is made on its own behalf or that is facilitated by the
marketplace provider, regardless of whether the seller would have been
required to collect the tax had the retail sale not been facilitated by the
marketplace provider.

(3) Nothing in this section shall be construed to relieve the marketplace provider of
liability for collecting but failing to remit the taxes imposed under this chapter.
4 (@ | The marketplace provider shall be subject to audit on all sales made on its
own behalf and on all sales facilitated by the marketplace provider.

(b) | The marketplace retailer shall be relieved of all liability for the collection and
remittance of the sales or use tax on sales facilitated by the marketplace
provider.

(5) No class action may be brought against a marketplace provider on behalf of

purchasers arising from or in any way related to an overpayment of tax collected by
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the marketplace provider.

=»Section 2. KRS 131.183 is amended to read as follows:

(1) (a) Except for the addition to tax required when an underpayment of estimated
tax occurs under KRS 141.044 and 141.305, all taxes payable to the
Commonwealth not paid at the time prescribed by statute shall accrue interest
at the tax interest rate.

(b) 1. a  Except as provided by subparagraph 2 of this paragraph, the tax
interest rate shall be equal to the adjusted prime rate charged by
banks rounded to the nearest full percent as adjusted by subsection
(2) of this section.

b.  The commissioner of revenue shall adjust the tax interest rate not
later than November 15 of each year if the adjusted prime rate
charged by banks during September of that year, rounded to the
nearest full percent, is at least one (1) percentage point more or
less than the tax interest rate which is then in effect. The adjusted
tax interest rate shall become effective on January 1 of the
immediately succeeding year.

2. For additional tax billed in accordance with KRS 136.180(2), the tax
interest rate shall be equal to the federal short-term rate applicable to

“each quarter of the period that begins on the date the protest was filed by

the taxpayer under KRS 131.110 and ends on the due date of the tax as

stated on the final tax bill. The federal short-term rate for each quarter
shall be the federal short-term rate determined by the Secretary of the

Treasury under Section 6621(b) of the Internal Revenue Code of 1986

or equivalent section in case of amendment. The two percent (2%)

adjustment provided by subsection (2)(a) of this section shall not apply

to the interest rate determined under this subparagraph.
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2008-

2— Beginning-on-May—1;,2008,1All taxes payable to the Commc;nwealth
that have not been paid at the time prescribed by statute shall accrue
interest at the tax interest rate as determined in accordance with
subsection (1) of this section plus two percent (2%).

®) 1.

2—Beginning-on-May-1-2008}Interest shall be allowed and paid upon any
overpayment as defined in KRS 134.580 at the rate provided in

subsection (1) of this section minus two percent (2%).

2.3} Effective—for refunds—issued—after Apr 242008, 1Except for the
provisions of KRS 138.351, 141.044(2), and 141.235(3)5} and
subsection (3) of this section, interest authorized under this subsection
shall begin to accrue sixty (60) days after the latest of:

a.  The due date of the return;
b.  The date the return was filed,
c.  The date the tax was paid;
d.  The last day prescribed by law for filing the return; or
e.  The date an amended return claiming a refund is filed.
(c) Inno case shall interest be paid in an amount less than five dollars ($5).

(d) AfNe}refund shall not be made of any estimated tax paid unless;
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1. a. An applicqtion is made by the taxpayer or officer authorized to

make the request on a form prescribed by the department; and

b. It is determined that the estimated tax was paid to the department

in error; or

2 A feturn 1s filed as required by KRS Chapter 141.
Effective-for refund-elaimsfiled-on-orafterJuly 151992 1If any ovérpayment of |
the tax imposed under KRS Chapter 141 results from a carryback of a fnet
operating-loss-er-aJnet capital loss, the overpayment shall be deemed to have been
made on the date the claim for refund was filed. Interest authorized under
subsection (2) of this section shall begin to accrue ninety (90) days from the date
the claim for refund was filed.
PNe{Interest shall not be allowed or paid on any sales tax refund as provided by
KRS 139.536.
For purposes of this section, any addition to tax provided in KRS 141.044 and
141.305 shall be considered a penalty.
=» Section 3. KRS 141.044 is amended to read as follows:
For taxable years beginning on or after January 1, 2019, every corporation and
limited liability pass-through entity subject to taxation under KRS 141.040 and
141.0401 shall make estimated tax payments if the taxes imposed by KRS 141.040
and 141.0401 for the taxable year can reasonably be expected to exceed five
thousand dollars ($5,000).
Estimate& tax payments for the taxes imposed under KRS 141.040 and 141.0401
shall be made at the same time and calculated in the same manner as estimated tax
payments for federal income tax purposes under 26 U.S.C. sec. 6655, except:
(a) The estimated liabilities for the taxes imposed under KRS 141.040 and

141.0401 shall be used to make the estimated payments;

(b) Any provisions in 26 U.S.C. sec. 6655 that apply for federal tax purposes but
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do not apply to the taxes imposed under KRS 141.040 and 141.0401;

The addition to tax identified by 26 U.S.C. sec. 6655(a) shall instead be

considered a penalty under KRS 131.180;

The tax interest rate identified under KRS 131.183 shall be used to determine

the underpayment rate instead of the rate under 26 U.S.C. sec. 6621;

Any waiver of penalties shall be performed as provided in KRS 131.175; and

1. A refund of taxes collected under this section shall include interest at the

tax interest rate as defined in KRS 131.010(6}}.

2.  Interest shall not begin to accrue until ninety (90) days after the latest of: -

a.
b.
C.

d.

€.

The due date of the return;

The date the return was filed;

The date the tax was paid;

The last day prescribed by law for filing the return; or

The date an amended return claiming a refund is filed.

3.  ARNeirefund shall not be made of any estimated tax paid unless;

a.

L An  application is made by the taxpayer or officer

b.

autho_rized to make the request on a form prescribed by the

department; and

ii. It is determined that the estimated tax was paid tfo the

department in error; or

A return is filed as required by this chapter.

(3) The department may promulgate administrative regulations ir_accordance with

KRS Chapter 134 to implement this section.

= Section 4. KRS 96.895 is amended to read as follows:

(1) As used in this section, unless the context requires otherwise:

(a)

"Book value" means original cost unadjusted for depreciation as reflected in

the TVA's books of account;

HB075790.100 - 90 - 10237v
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"Fund" means the regional development agency assistance fund established in

subsection (4) of this section;

"Fund-eligible county" means one (1) of Adair, Allen, Ballard, Barren, Bell, -

Butler, Caldwell, Calloway, Carlisle, Christian, Clinton, Cumberland,

Edmonson, Fulton, Graves, Grayson, Harlan, Hart, Henderson, Hickman,

Livingston, Logan, Lyon, Marshall, McCracken, McCreary, Metcalfe,

Monroe, Muhlenberg, Ohio, Russell, Simpson, Todd, Trigg, Union, Warren,

Wayne, Webster, or Whitley Counties;

"Regional development agency" or "agency" means a special purpose

governmental entity as defined in KRS 65A.010(9) that is designated by a

fiscal court to receive a payment pursuant to this section;

"TVA" means the Tennessee Valley Authority; and

"TVA property" means land owned by the United States and in the custody of

the TVA, together with improvements that have a fixed situs on the land,

including work in progress but excluding temporary construction facilities, if

these improvements either:

1.  Were in existence when title to the land on which they are situated was
acquired by the United States; or

2. Are allocated by the TVA or determined by it to be allocable to power.
However, manufacturing machinery as interpreted by the Department of
Revenue for franchise tax determination; ash disposal systems; and coal
handling facilities, including railroads, cranes and hoists, and crushing

and conveying equipment, shall be excluded.

Book value shall be determined, for purposes of applying this section, as of the June

30 used by the TVA in computing the annual payment to the Commonwealth that is

subject to redistribution by the Commonwealth.

Except for payments made directly by the TVA to counties, the total fiscal year
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payment received by the Commonwealth of Kentucky from the TVA, as authorized

by Section 13 of the Tennessee Valley Authority Act, as amended, shall be prorated

thirty percent (30%) to the general fund of the Commonwealth and seventy percent

(70%) among counties, cities, and school districts, as provided in subsections (6)

and (7) of this section.

@) (@

(b)

(©

(d)

G) @

(b)
(©

The regional development agency assistance fund is hereby established in the
State Treasury.

The fund shall be administered by the Department for Local Government for
the purpose of providing funding to agencies that are designated to receive
funding in a given fiscal year by the fiscal court of each fund-eligible county
through the Regional Development Agency Assistance Program established in
KRS 96.905.

The fund shall only receive the moneys transferred from the general fund
pursuant to subsection (5) of this section.

Notwithstanding KRS 45.229, any moneys remaining in the fund at the close
of the fiscal year shall not lapse but shall be carried forward into the
succeeding fiscal year. Any interest earnings of the fund shall become a part
of the fund and shall not lapse.

For fiscal years beginning on or after July 1, 2020, a portion of the total fiscal
year payment received by the Commonwealth that is allocated to the general
fund shall be transferred from the general fund to the regional development
agency assistance fund established in subsection (4) of this section.

This portion shall be equal to six million dollars ($6,000,000).

Distribution of these moneys shall be made by dividing the amount in

paragraph (b) of this subsection equally among each fund-eligible county.

(6) The payment to each county, city, and school district shall be determined by the

proportion that the book value of TVA property in such taxing district, multiplied

HB075790.100 - 90 - 10237v
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by the current tax rate, bears to the total of the book values of TVA property in all

such taxing districts in the Commonwealth, multiplied by their respective tax rates.

However, for purposes of this calculation, each public school district shall have its

tax rate increased by thirty cents ($0.30).

(a) As soon as practicable after the amount of payment to be made to the
Commonwealth is finally determined by the TVA, the Department of
Revenue shall determine the book value of TVA property in each county, city,
and school district and shall prorate the payments allocated to counties, cities,
and school districts under subsection (3) of this section among the distributees
as provided in subsection (6) of this section.

(b) The Department of Revenue shall:

1. Certify the payment due each county, city, and school district, including
the amount distributed to the county under subsection (5) of this section,
to the Finance and Administration Cabinet; and

2. Notify the Department for Local Government of that certification.

(¢) Upon certification by the Department of Revenue, the Finance and
Administration Cabinet shall make the payment to such district.

In each fiscal year, after the Department of Revenue has calculated the prorated
payment amount that is due to each county, city, and school district under
subsections (6) and (7) of this section, the Department for Local Government shall
notify in writing the fiscal court of each fund-eligible county regarding the amount
that the county, city, and school district shall receive for the fiscal year, including
the amount distributed to the county under subsection (5) of this section.

No amount shall be taken from the fund to pay administrative expenses by the

Department for Local Government. |

All agencies receiving funds under tﬁis section shall provide a written report

annually, no later than October 1, to the fiscal court that designated it for payment
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and to the Department for Local Government[nterita—Joint—Committee—on
Appropriations—andRevenue]. The report shall describe how the funds were

expended and the results of the use of funds in terms of economic development and

job creation.

(11) No later than December 1 of each year, the Department for Local Government

shall report to the Legislative Research Commission for referral to the Interim

Joint Committee on Appropriations and Revenue the total amount of funds

distributed to each agency for the fiscal year, how each agency expended the

funds, and the results of the use of funds in terms of economic development and

job creation.
=2 Section 5. KRS 154.30-030 is amended to read as follows:

(1) (@) The Commonwealth shall offer three (3) tax increment financing participation
programs. The first program, the criteria and details of which are set forth in
KRS 1.54.30-040, relates to a pledge of state real property ad valorem taxes
only. The second program, the criteria and details of which are set forth in
KRS 154.30-050, is the Signature Projects Program. The third program, the
criteria and details of which are set forth in KRS 154.30-060, relates to the
pledge of state tax revenues to support mixed-use development in blighted
urban areas.

(b) 1 The programs under paragraph (a) of this subsection shall sunset on

the effective date of this section of this Act, and new applications shall

not be submitted or considered for approval after the effective date of

this section of this Act.

2. Projects approved prior to the effective date of this section of this Act

shall continue to be governed in accordance with the tax incentive

agreement's terms and conditions as set forth in KRS 154.30-070.

3. Tax incentive agreements related to the programs under paragraph (a)
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of this_subsection shall not be amended or have activation date

extensions approved by the Commonwealth after the effective date of

this section of this Act,

(2) (a) A city or county that has established a development area pursuant to KRS
65.7049, 65.7051, and 65.7053, or an agency designated as the entity
managing a development area established pursuant to KRS 65.7049, 65.7051,
and 65.7053, may submit an application to the authority requesting that the

Commonwealth participate in a project, before the effective date of this

section of this Act.

1. The application shall identify the specific program under which state
participation is being requested and shall include the_ following
attachments, in addition to any requirements developed by the authority
pursuant to paragraph (b) of this subsection:

a. A copy of the ordinance adopted by the city or county establishing
the development area;

b. A copy of the local participation agreement; and

c. Data and information supporting the determinations and findings
required by KRS 65.7049.

2. The staff of the authority shall review the application to determine if the
applicant has met all of the statutory and regulatory requirements
established by this subchapter and shall notify the applicant in writing of
its determination. This review shall be preliminary in nature and shall
not constitute approval of the request. All applications for participation
by the Commonwealth shall be reviewed by the authority for approval.

3. a. Applications meeting all statutory and regulatory requirements

requesting participation by the Commonwealth pursuant to KRS

154.30-040, along with any supporting materials, shall be referred
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by the staff of the authority to the authority for consideration.

b. 1

1.

Applicants meeting all statutory and regulatory requirements
requesting participation by the Commonwealth pursuant to
KRS 154.30-050(3)(b) or 154.30-060 shall be required to
submit a report prepared by an independent consultant or
financial adviser as described in subsection (6) of this section
for the application to be complete. The staff of the authority
shall notify the applicants of the report requirements and
shall provide information regarding the contents and
requirements for the report at the same time it notifies the
applicant of the results of its preliminary review.

Upon receipt and review of the report, the staff of the
authority shall refer the application and supporting

information to the authority for consideration.

(b) Additional standards and requirements for the application process shall be

established by the authority through the promulgation of administrative

regulations in accordance with KRS Chapter 13A.

(a) The authority may request any materials and make any inquiries concerning

an application that the authority deems necessary.

(b) The authority shall, through the promulgation of administrative regulations in

accordance with KRS Chapter 13A, establish commercially reasonable

limitations on the financing costs that may be recovered under the provisions

of KRS 154.30-050.

Upon review of an application and other information available, the authority may

pledge all or a portion of the state real property ad valorem tax incremental revenue

of the Commonwealth or state tax revenues attributable to the footprint of the

project, as limited by KRS 154.30-040, 154.30-050, or 154.30-060, whichever is

HB075790.100 - 90 - 10237v

Page 12 of 386

Vetoed in Part and Overridden



O o0 2 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

26 RS HB 757/VO

applicable.

(a) If incremental revenues are pledged from less than one hundred percent
(100%) of the footprint of the project, a description of the included portion of
the development area shall be provided.

(b) State tax revenues from the development area that have not been pledged to
projects within the development area may be used to support other economic
development projects or tourism projects approved under KRS 139.536 and
148.851 to 148.860, provided that state tax revenues shall not be pledged
more than once during the existence of the development area. Thus, state tax
revenues pledged to support increment bonds issued for the development area,
or a project in the development area shall not be pledged to support any other
development area, project, program, development, or undertaking during the
life of the development area. If less than one hundred percent (100%) of
incremental revenues are pledged pursuant to the provisions of this
subchapter, the remaining incremental revenues shall not be used to support
other economic development projects or tourism projects approved under
KRS 139.536 and 148.851 to 148.860.

(5) The pledge of incremental state real property ad valorem tax revenues or state tax

‘revenues of the Commonwealth by the authority shall be implemented through the

execution of a tax incentive agreement between the Commonwealth and the agency,

city, or county, as the case may be, in accordance with KRS 154.30-070.

(6) (a) The authority shall engage the services of a qualified independent outside
consultant or financial adviser to analyze the data related to the project and
the development area and prepare the report required by subsection (2) of this
section. The report shall include the following:

1. The estimated approved public infrastructure costs for the project and, if

relevant, approved signature project costs, financing costs, and costs
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associated with land preparation, demolition, and clearance;

The feasibility of the project, taking into account the scope and location

of the project;

The estimated amount of local tax revenues and state tax revenues, as

applicable, that would be generated by the project over the period,

which may be up to twenty (20) years or thirty (30) years, as applicable,

from the activation date;

The estimated amount of local tax revenues and state tax revenues, as

applicable, that would be displaced within the Commonwealth, for the

purpose of quantifying economic activity which is being shifted over the

same period as that set forth in subparagraph 3. of this paragraph. The

projections for displaced activity shall include economic activity that is

lost to the Commonwealth as a result of the project, as well as economic

activity that is diverted to the project that formerly took place at existing

establishments within the Commonwealth prior to the commencement

date of the project;

The estimated amount of local and state old revenues that would have

been generated in the footprint of the project in the absence of the

project, computed over the same time period as set forth in subparagraph

3. of this paragraph;

In the process of estimating the revenues and impacts prespribed n

subparagraphs 3. and 4. of this paragraph, the independent outside

consultant shall not consider any of the following:

a. Revenues or economic impacts associated with any projects within
the development area where the new project will be located; and

b. Revenues or economic impacts associated with economic

development projects and approved Kentucky Tourism
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Deyelopment Act projects under KRS Chapter 148;
The relationship of the estimated incremental revenues to the financing
needs, including any increment bonds, of the project;
When estimating the fiscal impact of the project, the consultant shall
evaluate the amount of revenue estimated in subparagraph 3. of this
paragraph and shall deduct the amounts estimated in subparagraphs 4.
and 5. of this paragraph. The resulting difference shall be compared to
the estimated incremental revenues to determine the presence or absence
of a positive fiscal impact; and
A determination that the project will not occur if not for the designation
of the development area, the granting of incremental revenues by the
taxing district or districts, other than the Commonwealth, and the
granting of the state tax incremental revenues.
The independent consultant or financial advisor shall consult with the
Office of State Budget Director, and the Finance and Administration
Cabinet in the development of the report.
The Office of State Budget Director and the staff of the authority, in
collaboration with the independent consultant or financial advisor, shall
agree on a methodology to be used and assumptions to be made by the
independent consultant or financial consultant in preparing its report.
On the basis of the independent consultant's report and the other
materials provided, prior to any appro§a1 of a project by the authority,
the Office of State Budget Director and the Finance and Administration
Cabinet shall certify to the authority whether there is a projected net
positive economic impact to the Commonwealth and the expected
amount of state tax incremental revenues from the project.

The city, county, or agency making the application shall pay all costs
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associated with the independent consultant's or financial advisor's report.

=2 Section 6. KRS 141.010 is amended to read as follows:

As used in this chapter, for taxable years beginning on or after January 1, 2018:

(1)

@)

HB075790.100 - 90 - 10237v

"Adjusted gross income," in the case of taxpayers other than corporations, means

the amount calculated in KRS 141.019;

"Captive real estate investment trust" means a real estate investment trust as defined

in Section 856 of the Internal Revenue Code that meets the following requirements:

(a 1.
2.
(b) 1.
2.

The shares or other ownership interests of the real estate investment

trust are not regularly traded on an established securities market; or

The real estate investment trust does not have enough shareholders or

owners to be required to register with the Securities and Exchange

Commission;

The maximum amount of stock or other ownership interest that is owned

or constructively owned by a corporation equals or exceeds:

a.  Twenty-five percent (25%), if the corporation does not occupy
property owned, constructively owned, or controlled by the real
estate investment trust; or

b.  Ten percent (10%), if the corporation occupies property owned,
constructively owned, or controlled by the real estate investment
trust.

The total ownership interest of a corporation shall be determined by

aggregating all interests owned or constructively owned by a

corporation; and

For the purposes of this paragraph:

a.  "Corporation" means a corporation taxable under KRS 141.040,
and includes an affiliated group as defined in KRS 141.200, that is

required to file a consolidated return pursuant to KRS 141.200;
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and
b.  "Owned or constructively owned" means owning shares or having
an ownership interest in the real estate investment trust, or owning
an interest in an entity that owns shares or has an ownership
interest in the real estate investment trust. Constructive ownership
shall be determined by looking across multiple layers of a
multilayer pass-through structure; and
(c) The real estate investment trust is not owned by another real estate investment
trust;
"Commissioner" means the commissioner of the department;
"Corporation" has the same meaning as in Section 7701(a)(3) of the Internal
Revenue Code; |
"Critical infrastructure" means property and equipment owned or used by
communications networks, electric generation, transmission or distribution systems,
gas distribution systems, or water or wastewater pipelines that service multiple
customers or citizens, including but not limited to real and personal property such
as buildings, offices, lines, poles, pipes, structures, or equipment;
"Declared state disaster or emergency" means a disaster or emergency event for
which:
(a) The Governor has declared a state of emergency pursuant to KRS 39A.100; or
(b) A presidential declaration of a federal major disaster or emergency has been
issued;
"Department" means the Department of ‘Revenue;
"Dependent" means those persons defined as dependents in the Internal Revenue
Code;

"Disaster or emergency-related work" means repairing, renovating, installing,

building, or rendering services that are essential to the restoration of critical

Page 17 of 386

HB075790.100 - 90 - 10237v Vetoed in Part and Overridden

[



10
11
12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27

(10)

(11)

(12)

(13)

26 RS HB 757/VO

infrastructure that has been damaged, impaired, or destroyed by a declared state

disaster or emergency;

"Disaster response business" means any entity:

(a) That has no presence in the state and conducts no business in the state, except
for disaster or emergency-related work during a disaster response period;

(b) Whose services are requested by a registered business or by a state or local
government for purposes of performing disaster or emergency-related work in
the state during a disaster response period; and

(¢) That has no registrations, tax filings, or nexus in this state other than disaster
or emergency-related work during the calendar year immediately preceding
the declared state disaster or emergency;

"Disaster response employee" means an employee who does not work or reside in

the state, except for disaster or emergency-related work during the disaster response

period;

"Disaster response period" means a period that begins ten (10) days prior to the first

day of the Governor's declaration under KRS 39A.100, or the President's

declaration of a federal major disaster or emergency, whichever occurs first, and
that extends thirty (30) calendar days after the declared state disaster or emergency;

"Doing business in this state" includes but is not limited to:

(a) Being organized under the laws of this state;

(b) Having a commercial domicile in this state;

(c) Owning or leasing property in this state;

(d) Having one (1) or more individuals performing services in this state;

(e) Maintaining an interest in a pass-through entity doing business in this state;

(f) Deriving income from or attributable to sources within this state, including
deriving income directly or indirectly from a trust doing business in this state,

or deriving income directly or indirectly from a single-member limited
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liability company that is doing business in this state and is disregarded as an
entity separate from its single member for federal income tax purposes; or
Directing activities at Kentucky customers for the purpose of selling them

goods or services.

Nothing in this subsection shall be interpreted in a manner that goes beyond the

limitations imposed and protections provided by the United States Constitution or

Pub. L. No. 86-272;

"Employee" has the same meaning as in Section 3401(c) of the Internal Revenue

Code;

"Employer" has the same meaning as in Section 3401(d) of the Internal Revenue

Code;

"Fiduciary" has the same meaning as in Section 7701(a)(6) of the Internal Revenue

Code;

"Financial institution" means:

(a)

(b)

(c)

(d)

A national bank organized as a body corporate and existing or in the process

~ of organizing as a national bank association pursuant to the provisions of the

National Bank Act, 12 U.S.C. secs. 21 et seq., in effect on December 31,
1997, exclusive of any amendments made subsequent to that date;

Any bank or trust company incorporated or organized under the laws of any
state, except a banker's bank organized under KRS 286.3-135;

Any corporation organized under the provisions of 12 U.S.C. secs. 611 to 631,
in effect on December 31, 1997, exclusive of any amendments made
subsequent to that date, or any corporation organized after December 31,
1997, that meets the requirements of 12 U.S.C. secs. 611 to 631, in effect on
December 31, 1997; or

Any agency or branch of a foreign depository as defined in 12 U.S.C. sec.

3101, in effect on December 31, 1997, exclusive of any amendments made
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subsequent to that date, or any agency or branch of a foreign depository
established after December 31, 1997, that meets the requirements of 12 U.S.C.
sec. 3101 in effect on December 31, 1997; |

"Fiscal year" has the same meaning as in Section 7701(a)(24) of the Internal

Revenue Code;

"Gross income":

(a) In the case of taxpayers other than corporations, has the same meaning as in
Section 61 of the Internal Revenue Code; and

(b) In the case of corporations, means the amount calculated in KRS 141.039;

"Individual" means a natural person;

"Internal Revenue Code" means for taxable years beginning on or after January 1,

2026f26251, the Internal Revenue Code in effect on December 31, 2025{20241,

exclusive of any amendments made subsequent to that date, other than amendments

that extend provisions in effect on December 31, 2024, that would otherwise
terminate;

"Limited liability pass-through entity" means any pass-through entity that affords

any of its partners, members, shareholders, or owners, through function of the laws

of this state or laws recognized by this state, protection from general liability for
actions of the entity;

"Modified gross income" means the greater of:

(a) Adjusted gross income as | defined in 26 U.S.C. sec. 62, including any
amendments in effect on December 31 of the taxable year, and adjusted as
follows:

1. Include interest income derived from obligations of sister states and
political subdivisions thereof; and
2.  Include lump-sum pension distributions taxed under the special

transition rules of Pub. L. No. 104-188, sec. 1401(c)(2); or
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(b) Adjusted gross income as defined in subsection (1) of this section and
adjusted to include lump-sum pension distributions taxed under the special
transition rules of Pub. L. No. 104-188, sec. 1401(c)(2);

"Net income":

(a) In the case of taxpayers other than corporations, means the amount calculated
in KRS 141.019; and

(b) In the case of corporations, means the amount calculated in KRS 141.039;
"Nonresident" means any individual not a resident of this state;
"Number of withholding exemptions claimed" means the number of withholding
exemptions claimed in a withholding exemption certificate in effect under KRS
141.325, except that if no such certificate is in effect, the number of withholding
exemptions claimed shall be considered to be zero;
"Part-year resident" means any individual that has established or abandoned
Kentucky residency during the calendar year;
"Pass-through entity" means any partnership, S corporation, limited lability
company, limited liability partnership, limited partnership, or similar entity
recognized by the laws of this state that is not taxed for federal purposes at the
entity level, but instead passes to each partner, member, shareholder, or owner their
proportionate share of income, deductions, gains, losses, credits, and any other
similar attributes;

"Payroll period" has the same meaning as in Section 3401(b) of the Internal

Revenue Code;

"Person" has the same meaning as in Section 7701(a)(1) of the Internal Revenue

Code; |

"Registered business" means a business entity that owns or otherwise possesses

critical infrastructure and that is registered to do business in the state prior to the

declared state disaster or emergency;
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"Resident" means an individual domiciled within this state or an individual who is
not domiciled in this state, but maintains a place of abode in this state and spends in
the aggregate more than one hundred eighty-three (183) days of the taxable year in
this state;

"S corporation" has the same meaning as in Section 1361(a) of the Internal Revenue

Code;

"State" means a state of the United States, the District of Columbia, the

Commonwealth of Puerto Rico, or any territory or possession of the United States;

"Taxable net income":

(a) In the case of corporations that are taxable in this state, means "net income" as
defined in subsection (24) of this section;

(b) In the case of corporations that are taxable in this state and taxable in another
state, means "net income" as defined in subsection (24) of this section and as
allocated and apportioned under KRS 141.120;

(c) For homeowners' associations as defined in Section 528(c) of the Internal
Revenue Code, means "taxable income" as defined in Section 528(d) of the
Internal Revenue Code. Notwithstanding the provisions of subsection (21) of
this section, the Internal Revenue Code sections referred to in this paragraph
shall be those code sections in effect for the applicable tax year; and

(d) For a corporation that meets the requirements established under Section 856
of the Internal Revenue Code to be a real estate investment trust, means "real
estate investment trust taxable income" as defined in Section 857(b)(2) of the
Internal Revenue Code, except that a captive real estate investment trust shall
not be allowed any deduction for dividends paid;

"Taxable year" means the calendar yeaf or fiscal year ending during such calendar

year, upon the basis of which net income is computed, and in the case of a return

made for a fractional part of a year under the provisions of this chapter or under
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administrative regulations prescribed by the commissioner, "taxable year" means

the period for which the return is made; and

(37) "Wages" has the same meaning as in Section 3401(a) of the Internal Revenue Code

and includes other income subject to withholding as provided in Section 3401(f)

and Section 3402(k), (0), (p), (q), and (s) of the Internal Revenue Code.

=» Section 7. KRS 141.019 is amended to read as follows:

In the case of taxpayers other than corporations:

(1) Adjusted gross income shall be calculated by subtracting from the gross income of

those taxpayers the deductions allowed individuals by Section 62 of the Internal

Revenue Code and adjusting as follows:

(a)

(b)

(©)

(d)

(€

®

Exclude income that is exempt from state taxation by the Kentucky
Constitution and the Constitution and statutory laws of the United States;
Exclude income from supplemental annuities provided by the Railroad
Retirement Act of 1937 as amended and which are subject to federal income
tax by Pub. L. No. 89-699;

Include interest income derived from obligations of sister states and political
subdivisions thereof;

Exclude employee pension contributions picked up as provided for in KRS
6.505, 16.545, 21.360, 61.523, 61.560, 65.155, 67A.320, 67A.510, 78.610,
and 161.540 upon a ruling by the Internal Revenue Service or the federal
courts that these contributions shall not be included as gross income until such
time as the contributions are distributed or made available to the employee;
Exclude Social Security and railroad retirement benefits subject to federal
income tax;

Exclude any money received because of a settlement or judgment in a lawsuit
brought against a manufacturer or distributor of "Agent Orange" for damages

resulting from exposure to Agent Orange by a member or veteran of the
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Armed Forces of the United States or any dependent of such person who

served in Vietnam;

(g 1. a

For taxable years beginning after December 31, 2005, but before
January 1, 2018, exclude up to forty-one thousand one hundred ten
dollars ($41,110) of total distributions from pension plans, annuity
contracts, profit-sharing plans, retirement plans, or employee
savings plans; and

For taxable years beginning on or after January 1, 2018, exclude
up to thirty-one thousand one hundred ten dollars ($31,110) of
total distributions from pension plans, annuity contracts, profit-

sharing plans, retirement plans, or employee savings plans.

2. Asused in this paragraph:

a.

HB075790.100 - 90 - 10237v

"Annuity contract" has the same meaning as set forth in Section
1035 of the Internal Revenue dee;

"Distributions" includes but is not limited to any lump-sum
distribution from pension or profit-sharing plans qualifying for the
income tax averaging provisions of Section 402 of the Internal
Revenue Code; any distribution from an individual retirement
account as defined in Section 408 of the Internal Revenue Code;
and any disability pension distribution; and

"Pension plans, profit-sharing plans, retirement plans, or employee
savings plans" means any trust or other entity created or organized
under a written retirement plan and forming part of a stock bonus,
pension, or profit-sharing plan of a public or private employer for
the exclusive benefit of employees or their beneficiaries and
includes plans qualified or unqualified under Section 401 of the

Internal Revenue Code and individual retirement accounts as
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defined in Section 408 of the Internal Revenue Code;

(h) 1. a.  Exclude the portion of the distributive share of a shareholder's net
income from an S corporation subject to the franchise tax imposed
under KRS 136.505 or the capital stock tax imposed under KRS
136.300; and

b.  Exclude the portion of the distributive share of a shareholder's net
income from an S corporation related to a qualified subchapter S
subsidiary subject to the franchise tax imposed under KRS
136.505 or the capital stock tax imposed under KRS 136.300.

2. The shareholder's basis of stock held in an S corporation where the S
corporation or its qualified subchapter S subsidiary is subject to the
franchise tax imposed under KRS 136.505 or the capital stock tax
imposed under KRS 136.300 shall be the same as the basis for federal
income tax purposes;

(1) Exclude income received for services performed as a precinct worker for
election training or for working at election booths in state, county, and local
primaries or regular or special elections;

() Exclude any capital gains income attributable to property taken by eminent
domain; \

(k) 1. Exclude all income from all sources for members of the Armed Forces
who are on active duty and who are killed in the line of duty, for the
year during which the death occurred and the year prior to the year
during which the death occurred.

2. For the purposes of this paragraph, "all income from all sources" shall
include all federal and state death benefits payable to the estate or any
beneficiaries;

() Exclude all military pay received by members of the Armed Forces while on
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active duty;

1.  Include the amount deducted for depreciation under 26 U.S.C. sec. 167
or 168; and

2. Exclude the amounts allowed by KRS 141.0101 for depreciation;

Include the amount deducted under 26 U.S.C. sec. 1994;

Ignore any change in the cost basis of the surviving spouse's share of property

owned by a Kentucky community property trust occurring for federal income

tax purposes as a result of the death of the predeceasing spouse;

Allow the same treatment allowed under Pub. L. No. 116-260, secs. 276 and

278, related to the tax treatment of forgiven covered loans, deductions

attributable to those loans, and tax attributes associated with those loans for

taxable years ending on or after March 27, 2020, but before January 1, 2022;f

and}

For taxable years beginning on or after January 1, 2020, but before March 11,

2023, allow the same treatment of restaurant revitalization grants in

accordance with Pub. L. No. 117-2, sec. 9673 and 15 U.S.C. sec. 9009c,

related to the tax treatment of the grants, deductions attributable to those

grants, and tax attributes associated with those grants;{-and}

For taxable years beginning on or after January 1, 2026:

(s)

1.  Include the amount deducted for domestic research or experimental

expenditures under 26 U.S.C. sec. 174A;: and

2.  Exclude the amount deducted for domestic research or experimental

expenditures under 26 U.S.C. sec. 174, as that section existed on

December 31, 2024;

Include the amount deducted for any qualified film or television production,

any qualified live theatrical production, and any qualified sound recording

production under 26 U.S.C. sec. 181;: and
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Include interest deducted under 26 U.S.C. sec. 139L for amounts paid to a

qualified lender on any qualified real estate loan; and

(2) Net income shall be calculated by subtracting from adjusted gross income all the

deductions allowed individuals by Chapter 1 of the Internal Revenue Code, as

modified by KRS 141.0101, except:

(2)
(b)

(©
(d)
(©

®

(8)

(h)

Any deduction allowed by 26 U.S.C. sec. 164 for taxes;

Any deduction allowed by 26 U.S.C. sec. 165 for losses, except wagering
losses allowed under Section 165(d) of the Internal Revenue Code;

Any deduction allowed by 26 U.S.C. sec. 213 for medical care expenses;

Any deduction allowed by 26 U.S.C. sec. 217 for moving expenses;

Any deduction allowed by 26 U.S.C. sec. 67 for any other miscellaneous
deduction;

Any deduction allowed by the Internal Revenue Code for amounts allowable
under KRS 140.090(1)(h) in calculating the value of the distributive shares of
the estate of a decedent, unless there is filed with the income return a
statement that the deduction has not been claimed under KRS 140.090(1)(h);
Any deduction allowed by 26 U.S.C. sec. 151 for personal exemptions and
any other deductions in lieu thereof;

Any deduction allowed for amounts paid to any club, organization, or
establishment which has been determined by the courts or an agency
established by the General Assembly and charged with enforcing the civil
rights laws of the Commonwealth, not to afford full and equal membership
and full and equal enjoyment of its goods, services, facilities, privileges,
advantages, or accommodations to any person because of race, color, religion,
national origin, or sex, except nothing shall be construed to deny a deduction
for amounts paid to any religious or denominational club, group, or

establishment or any organization operated solely for charitable or educational
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purposes which restricts membership to persons of the same religion or
denomination in order to promote the religious principles for which it 1s
established and maiﬁtained;{——and—}

A taxpayer may elect to claim the standard deduction allowed by KRS
141.081 instead of itemized deductions allowed pursuant to 26 U.S.C. sec. 63
and as modified by this section;

For taxable years beginning on or after January 1, 2026, any deduction

(k)

allowed by 26 U.S.C. sec. 163(h)(3) as qualified residence interest shall be

limited to the amount of interest paid or accrued during the taxable year on

the acquisition indebtedness of the principal residence of the taxpayer and

shall not be claimed for more than one (1) qualified residence;

Any deduction allowed by 26 U.S.C. sec. 224 for qualified tips;

)

Any deduction allowed by 26 U.S.C. sec. 225 for qualified overtime

compensation; and

(m) _Any deduction_allowed by 26 U.S.C. sec. 163(h)(4) for gudliﬁed passenger

vehicle loan interest.

=% Section 8. KRS 141.039 is amended to read as follows:

In the case of corporations:

(1) Gross income shall be calculated by adjusting federal gross income as defined in

Section 61 of the Internal Revenue Code as follows:

(a)

(b)
(©

(d)

HB075790.100

Exclude income that is exempt from state taxation by the Kentucky
Constitution and the Constitution and statutory laws of the United States;
Exclude all dividend income;

Include interest income derived from obligations of sister states and political
subdivisions thereof;

Exclude fifty percent (50%) of gross income derived from any disposal of

coal covered by Section 631(c) of the Internal Revenue Code if the
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corporation does not claim any deduction for percentage depletion, or for
expenditures attributable to the making and administering of the contract
under which such disposition occurs or to the preservation of the economic
interests retained under such contract;

Include the amount calculated under KRS 141.205;

Ignore the provisions of Section 281 of the Internal Revenue Code in
computing gross income;

Include the amount of deprecation deduction calculated under 26 U.S.C. sec.
167 or 168;

Allow the same treatment allowed under Pub. L. No. 116-260, secs. 276 and
278, related to the tax treatment of forgiven covered loans, deductions
attributable to those loans, and tax attributes associated with those loans for
taxable years ending on or after March 27, 2020, but before January 1, 2022;{
and}

For taxable years beginning on or after January 1, 2020, but before March 11,
2023, allow the same treatment of restaurant revitalization grants in
accordance with Pub. L. No. 117-2, sec. 9673 and 15 U.S.C. sec. 9009c,
related to the tax treatment of the grants, deductions attributable to those

grants, and tax attributes associated with those grants;{-and

For taxable years beginning on or after January 1, 2026:

k)

1. Include the amount deducted for domestic research or experimental

expenditures under 26 U.S.C. sec. 174A; and

2.  Exclude the amount deducted for domestic research_or_experimental

expenditures under 26 U.S.C. sec. 174, as that section existed on

December 31, 2024:;

Include the amount deducted for any qualified film or television production,

Page 29 of 386

HB075790.100 - 90 - 10237v Vetoed in Part and Overridden



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

)

26 RS HB 757/VO

any qualified live theatrical production, and any qualified sound recording

production under 26 U.S.C. sec. 181;

(1) Include interest deducted under 26 U.S.C. sec. 139L for amounts paid to a
qgualified lender on any qualified real estate loan; and
(m) For purposes of determining the limitation on business interest under 26

U.S.C. sec. 163(j), the provisions of that section in effect on December 31,

2024, exclusive of any amendments made subsequent to that date, shall be

used; and

Net income shall be calculated by subtracting from gross income:

(@)
(b)

(©

The deduction for depreciation allowed by KRS 141.0101;

Any amount paid for vouchers or similar instruments that provide health

isurance coverage to employees or their families;

All the deductions from gross income allowed corporations by Chapter 1 of

the Internal Revenue Code, as modified by KRS 141.0101, except:

1. Any deduction for a state tax which is computed, in whole or in part, by
reference to gross or net income and which is paid or accrued to any
state of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, any territory or possession of the United States, or to any
foreign country or political subdivision thereof;

2. The deductions contained in Sections 243, 245, and 247 of the Internal

Revenue Code;

3. The provisions of Section 281 of the Internal Revenue Code shall be

ignored in computing net income;

4.  Any deduction directly or indirectly allocable to income which is either
exempt from taxation or otherwise not taxed under the provisions of this
chapter, except for deductions allowed under Pub. L. No. 116-260, secs.

276 and 278, related to the tax treatment of forgiven covered loans and
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deductions attributable to those loans for taxable years ending on or
after March 27, 2020, but before January 1, 2022; and deductions
allowed under Pub. L. No. 117-2, sec. 9673 and 15 U.S.C. sec. 9009c,
related to the tax treatment of restaurant revitalization grants and
deductions attributable to those grants for taxable years beginning on or
after January 1, 2020, bu;c before March 11, 2023. Nothing in this
chapter shall be construed to permit the same item to be deducted more
than once;

Any deduction for amounts paid to any club, organization, or
establishment which has been determined by the courts or an agency
established by the General Assembly and charged with enforcing the
civil rights laws of the Commonwealth, not to afford full and equal
membership and full and equal enjoyment of its goods, services,
facilities, privileges, advantages, or accommodations to any person
because of race, color, religion, national origin, or sex, except nothing
shall be construed to deny a deduction for amounts paid to any religious
or denominational club, group, or establishment or any organization
operated solely for charitable or educational purposes which restricts
membership to persons of the same religion or denomination in order to
promote the religious principles for which it is established and
maintained; ‘

Any deduction prohibited by KRS 141.205; and

Any dividends-paid deduction of any captive real estate investment
trust; and

A deferred tax deduction in an amount computed in accordance with this
paragraph.

For purposes of this paragraph:
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a.  "Net deferred tax asset" means that deferred tax assets exceed the
deferred tax liabilities of the combined group, as computed in
accordance with accounting principles generally accepted in the
United States of America; and

b. "Net deferred tax liability" means deferred tax liabilities that
exceed the deferred tax assets of a combined group as defined in
KRS 141.202, as computed in accordance with accounting
principles generally accepted in the United States of America.

Only publicly traded companies, including affiliated corporations

participating in the filing of a publicly traded company's financial

statements prepared in accordance with accounting principles generally
accepted in the United States of America, as of January 1, 2019, shall be
eligible for this deduction.

If the provisions of KRS 141.202 result in an aggregate increase_ to the

member's net deferred tax liability, an aggregate decrease to the

member's net deferred tax asset, or an aggregate change from a net
deferred tax asset to a net deferred tax liability, the combined group
shall be entitled to a deduction, as determined in this paragraph.

For ten (10) years beginning with the combined group's first taxable

year beginning on or after January 1, 2028f2626], a combined group

shall be entitled to a deduction from the combined group's entire net
income equal to one-tenth (1/10) of the amount necessary to offset the
increase in the net deferred tax liability, decrease in the net deferred tax
asset, or aggregate change from a net deferred tax asset to a net deferred
tax liability. The increase in the net deferred tax liability, decrease in the
net deferred tax asset, or the aggregate change from a net deferred tax

asset to a net deferred tax liability shall be computed based on the
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change that would result from the imposition of the combined reporting

requirement under KRS 141.202, but for the deduct'ion provided under

this paragraph as of June 27, 2019.

The deferred tax impact determined in subparagraph 5. of this paragraph

shall be converted to the annual deferred tax deduction amount, as

follows:

a.  The deferred tax impact determined in subparagraph 5. of this
paragraph shall be divided by the tax rate determined under KRS
14i.040;

b. The resulting amount shall be further divided by the
apportionment factor determined by KRS 141.120 or 141.121] that
was used by the combined group in the calculation of the deferred
tax assets and deferred tax liabilities as described in subparagraph
5. of this paragraph; and

c. The resulting amount represents the total net deferred tax
deduction available over the ten (10) year period as described in
subparagraph 5. of this paragraph.

The deduction calculated under this paragraph shall not be adjusted as a

result of any events happening subsequent to the calculation, including

but not limited to any disposition or abandonment of assets. The
deduction shall be calculated without regard to the federal tax effect and
shall not alter the tax basis of any asset. If the deduction under this
section is greater than the combined group's entire Kentucky net income,
any excess deduction shall be carried forward and applied as a deduction
to the combined group's entire net income in future taxable years until

fully utilized.

Any combined group intending to claim a deduction under this paragraph shall file
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a statement with the department on or before July 1, 2019. The statement shall specify the
total amount of the deduction which the combined group claims on the form, including
calculations and other information supporting the total amounts of the deduction as
required by the department. No deduction shall be allowed under this paragraph for any
taxable year, except to the extent claimed on the timely filed statement in accordance:
with this paragraph.

=»SECTION 9. A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO
READ AS FOLLOWS:

(1) As used in this section:

(a) "Adjusted gross fantasy contest receipts’ means the total sum of entry fees

collected by a fantasy contest service provider from all fantasy contest

participants entering a fantasy contest, less winnings paid to fantasy contest

participants in the contest;

(b) !"Athlete":

1.  Means a professional or amateur competitor in a real-world lawful

sporting event or an organized video game competition that is:

a. Regulated by a sports governing body; and

b.  Held between plavers who play individually or as a team; and

2. Includes equine competitors;

(c) "Department’ means the Department of Revenue;

(d) "Fantasy contest'':

1.  Means any online fantasy or simulated game or contest that meets the

following conditions:

a. There are no fewer than two (2) fantasy contest participants;

I All fantasy contest participants are natural persons; and

ii. A fantasy contest service provider shall not be construed to

be a participant;
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I The values of all prizes offered to winning fantasy contest

participants are established and made known to fantasy

contest participants in advance of the confest;

il.  Multiple winning participants may share a prize; and

iii. Prizes may consist of fixed amounts, tiered payouts, or

other conditional bonus payouts, provided that all prize

structures are disclosed in advance by the fantasy contest

service provider;

All winning outcomes reflect the relative knowledge and skill of

the fantasy contest participant and are determined

predominantly by the accumulated statistical performance or

finishing position of multiple athletes across one (1) or more

real-world sporting events;

Fantasy contest participants assemble a fictional entry or roster

of actual athletes and exercise management or selection control

over the roster;

Fantasy contest participants compete for prizes awarded by a

fantasy contest service provider based on terms and conditions

published by the fantasy contest service provider and made

known to the fantasy contest participant in advance of the

contest;

Winning outcomes are determined by clearly established scoring

criteria based on one (1) or more statistical results of the

performance of an individual athlete, including but not limited to

a fantasy score;

A winning outcome is not based:

HB075790.100 - 90 - 10237v
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world team or combination of teams; or

ii. Solely on any single performance of an individual athlete

or participant in any single actual event; and

h. The gsame or contest does not violate any provision of federal

law;

2. Includes contests in which fantasy contest participants compete

against each other; and

3.  Does not include any fantasy contest:

a. Without a fantasy contest entry fee; or

b.  Betting against the fantasy contest service provider;

(e) ""Fantasy contest entry fee" means the cash or cash equivalent that is

required to be paid by a fantasy contest participant in advance to a fantasy

contest service provider in order to participate in a fantasy contest;

() "Fantasy contest participant’’ means a person who is twenty-one (21) years

of age or older who is:

1.  Kentucky resident who participates in a fantasy contest offered by a

fantasy contest service provider; and

2.  Not a Kentucky resident who participates in a fantasy contest offered

by a fantasy contest service provider while in Kentucky; and

(¢) '""Fantasy contest service provider'':

1.  Means a person or entity that offers fantasy contests to the general

public; and

2. Does not include an internet service provider or a provider of mobile

data services merely as a result of that provider's transporting of

general traffic that may include a fantasy contest.

(2) Beginning on January 1, 2027, the Commonwealth shall impose and collect a tax

at a rate of twelve percent (12%) of the fantasy contest service provider's adjusted
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gross_fantasy contest receipts. The accrual method of accounting shall be used

for purposes of calculating the amount of tax owed by the licensee.

(3) _The tax imposed by subsection (2) of this section is due and payable monthly and

shall be remitted to the department on or before the twentieth day of the next

succeeding calendar month.

(4) The fantasy contest service provider's payment shall be accompanied by a return

prescribed by the department indicating the amount of tax due for the previous

calendar month as well as any other information the department shall require

through an administrative regulation promulgated in accordance with KRS

Chapter 13A.

(5) Any fantasy contest service provider who violates any provision of this section

shall be subject to the uniform civil penalties imposed under KRS 131.180.

(6) In every case, any tax not paid on or before the due date shall bear interest at the

tax interest rate as defined in KRS 131.010 from the due date until the date of

payment,

(7) It is the purpose and intent of the General Assembly to levy taxes on persons

engaged in the operations of fantasy contests. It is not the intent of the General

Assembly to lesalize these activities.

=» Section 10. KRS 2.015 is amended to read as follows:
Persons of the age of eighteen (18) years are of the age of majority for all purposes in this
Commonwealth except for:
(1) The purchase of alcoholic beverages;

(2) Participating in fantasy sports contests; and

(3) For purposes of care and treatment of children with disabilitiesfs};
for which twenty-one (21) years is the age of majority, all other statutes to the contrary
notwithstanding.

=» Section 11. KRS 139.010 is amended to read as follows:
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As used in this chapter, unless the context otherwise provides:

(1)

@)

(a) "Admissions" means the fées paid for:

1.  The right of entrance to a display, program, sporting event, music
concert, performance, play, show, movie, exhibit, fair, or other
entertainment or amusement event or venue; and

2. The privilege of using facilities or participating in an event or activity,
including but not limited to:

a.  Bowling centers;
b.  Skating rinks;
c.  Health spas;
d.  Swimming pools;
e.  Tennis courts;
f.  Weight training facilities;
g.  Fitness and recreational sports centers; and
h.  Golf courses, both public and private;
regardless of whether the fee paid is per use or in any other form,
including but not limited to an initiation fee, monthly fee, membership
fee, or combination thereof. -
(b) "Admissions" does not include:

1.  Any fee paid to enter or participate in a fishing tournament; or

2. Any fee paid for the use of a boat ramp for the purpose of allowing
boats to be launched into or hauled out from the water;

"Advertising and promotional direct mail" means direct mail the primary purpose of
which is to attract public attention to a product, person, business, or organization, or
to attempt to sell, popularize, or secure financial support for a product, person,
business, or organization. As used in this definition, "product” means tangible

personal property, an item transferred electronically, or a service;
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"Business" includes any activity engaged in by any person or caused to be engaged
in by ;[hat person with the object of gain, benefit, or advantage, either direct or
indirect;

"Commonwealth" means the Commonwealth of Kentucky;

(a) "Cosmetic surgery services" means modifications to all areas of the head,
neck, and body to enhance appearance through surgical and medical
techniques.

(b) "Cosmetic surgery services" does not include surgery services that are
medically necessary to reconstruct or correct dysfunctional areas of the face
and body due to birth disorders, trauma, burns, or disease;

"Data brokering services'" means the act of collecting, agpregating, and

analyzing personal data for sale to a third party while possession of the personal

data is maintained by the person providing the data brokering services or by the

third party, wherever located, regardless of whether the charge for the services

provided is on a per use, per user, per license, subscription, or some other basis;

"Department" means the Department of Revenue;

A (a) "Digital audio-visual works" means a series of related images which,

when shown in succession, impart an impression of motion, with
accompanying sounds, if any.
(b) "Digital audio-visual works" includes movies, motion pictures, musical

videos, news and entertainment programs, and live events.

(c) "Digital audio-visual works" doesfshall} not include video greeting cards,

video games, and electronic games;

)8y (a) "Digital audio works" means works that result from the fixation of a

series of musical, spoken, or other sounds.
(b) "Digital audio works" includes ringtones, recorded or live songs, music,

readings of books or other written materials, speeches, or other sound
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recordings.

"Digital audio works" doestshall} not include audio greeting cards sent by
electronic mail;

(@) "Digital books" means works that are generally recognized in the
ordinary and usual sense as books, including any literary work expressed in
words, numbers, or other verbal or numerical symbols or indicia if the literary
work is generally recognized in the ordinary or usual sense as a book.

"Digital books" doesfshall} not include digital audio-visual works, digital
audio works, periodicals, magazines, newspapers, or other news or

information products, chat rooms, or weblogs;

AN} (a) "Digital code" means a code which provides a purchaser with a right to

(b)

obtain one (1) or more types of digital property. A "digital code" may be
obtained by any means, including electronic mail messaging or by tangible
means, regardless of the code's designation as a song code, video code, or
book code.

"Digital code" doesfshall not include a code that represents:

1. A stored monetary value that is deducted from a total as it is used by the

purchaser; or
2. Aredeemable card, gift card, or gift certificate that entitles the holder to

select specific types of digital property;

A2)HH} (a) '"Digital property" means any of the following which is transferred

electronically:
1.  Digital audio works;
Digital books;

Finished artwork;

Sl

Digital photographs;

5.  Periodicals;
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6. Newspapers;

7.  Magazines;

8. Video greeting cards;

9.  Audio greeting cards;

10. Video games;

11. Electronic games; or

12. Any digital code related to this property.

"Digital property" doesfshall} not include digital audio-visual works or

satellite radio programming;

A3t (a) "Direct mail" means printed material delivered or distributed by United

(b)

(©

States mail or other delivery service to a mass audience or to addressees on a
mailing list provided by the purchaser or at the direction of the purchaser
when the cost of the items are not billed directly to the recipient.

"Direct mail" includes tangible personal property supplied directly or
indirectly by the purchaser to the direct mail retailer for inclusion in the
paékage containing the printed material.

"Direct mail" does not include nﬁultiple items of printed material delivered to

a single address;

(I14)t333} "Directly used in the manufacturing or industrial processing process" means

the process that commences with the movement of raw materials from storage into

a continuous, unbroken, integrated process and ends when the finished product is

packaged and ready for sale;

(I5)f341 (a) "Executive employee recruitment services" means services provided by

(b)

a person to locate potential candidates to fill open senior-level management
positions.
"Executive employee recruitment services" includes but is not limited to

making a detailed list of client requirements, researching and identifying
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potential candidates, performing prescreening interviews, and providing

contract and salary negotiations;

oS (a)

"Extended warranty services" means services provided through a service

contract agreement between the contract provider and the purchaser where the

purchaser agrees to pay compensation for the contract and the provider agrees

to repair, replace, support, or maintain tangible personal property, digital

property, real property, or prewritten computer software access services

according to the terms of the contract.

(b) "Extended warranty services" does not include the sale of a service contract

agreement for tangible personal property to be used by a small telephone

utility as defined in KRS 278.516 or a Tier III CMRS provider as defined in

KRS 65.7621 to deliver communications services as defined in KRS 136.602

or broadband;

(A7)F36y} (a) "Finished artwork”" means final art that is used for. actual reproduction

by photomechanical or other processes or for display purposes.

(b) "Finished artwork" includes:

1.

10.

AYIH} (a)

Assemblies;

Charts;

Designs;

Drawings;

Graphs;

Illustrative materials;
Lettering;
Mechanicals;
Paintings; and
Paste-ups;

and

"Gross receipts" "sales price"
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consideration, including cash, credit, property, and services, for which

tangible personal property, digital property, or services are sold, leased, or

rented, valued in money, whether received in money or otherwise, without

any deduction for any of the following:

1.

The retailer's cost of the tangible personal property, digital property, or
services sold;

The cost of the materials used, labor or service cost, interest, losses, all
costs of transportation to the retailer, all taxes imposed on the retailer, or
any other expense of the retailer;

Charges by the retailer for any services necessary to complete the sale;
Delivery charges, which are defined as charges by the retailer for the
preparation and delivery to a location designated by the purchaser
including transportation, shipping, postage, handling, crating, and
packing;

Any amount for which credit is given to the purchaser by the retailer,
other than credit for tangible personal property or digital property traded
when the tangible personal property or digital property traded is of like
kind and character to the property purchased and the property traded is
held by the retailer for resale; and

The amount charged for labor or services rendered in installing or

applying the tangible personal property, digital property, or service sold.

(b) "Gross receipts" and "sales price"fshall} include consideration received by

the retailer from a third party if:

1.

The retailer actually receives consideration from a third party and the
consideration is directly related to a price reduction or discount on the
sale to the purchaser;

The retailer has an obligation to pass the price reduction or discount
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through to the purchaser;

The amount of consideration attributable to the sale is fixed and

determinable by the retailer at the time of the sale of the item to the

purchaser; and

One (1) of the following criteria is met:

a. The purchaser presents a coupon, certificate, or other
documentation to the retailer to claim a price reduction or discount
where the coupon, certificate, or documentation is authorized,
distributed, or granted by a third party with the understanding that
the third party will reimburse any seller to whom the coupon,

certificate, or documentation is presented;

- b.  The price reduction or discount is identified as a third-party price

reduction or discount on the invoice received by the purchaser or
on a coupon, certificate, or other documentation presented by the
purchaser; or

c.  The purchaser identifies himself or herself to the retailer as a
member of a group or organization entitled to a price reduction or
discount. A "preferred customer" card that is available to any

patron does not constitute membership in such a group.

(c) "Gross receipts” and "sales price" dofshall} not include:

1.

Discounts, including cash, term, or coupons that are not reimbursed by a
third party and that are allowed by a retailer and taken by a purchaser on
a sale;

Interest, financing, and carrying charges from credit extended on the
sale of tangible personal property, digital property, or services, if the
amount is separately stated on the invoice, bill of sale, or similar

document given to the purchaser;
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3. Any taxes legally imposed directly on the purchaser that are separately
stated on the invoice, bill of sale, or similar document given to the
purchaser; or

4.  Local alcohol regulatory license fees authorized under KRS 243.075 that
are separately stated on the invoice, bill of sale, or similar document
given to the purchaser.

As used in this subsection, "third party" means a person other than the

purchaser;

(19)1+8) "In this state" or "in the state" means within the exterior limits of the

Commonwealth and includes all territory within these limits owned by or ceded to

the United States of America;

CO)HESHT "Industrial processing" includes:

(a)
(b)
(©)
(d)

(e)

Refining;

Extraction of minerals, ores, coal, clay, stone, petroleum, or natural gas;
Mining, quarrying, fabricating, and industrial assembling;

The processing and packaging of raw materials, in-process materials, and
finished products; and

The processing and packaging of farm and dairy products for sale;

RIDEZ0) (a) "Lease or rental" means any transfer of possession or control of tangible

(b)

personal property for a fixed or indeterminate term for consideration. A lease

or rental includestshall-inelude] future options to:

1. Purchase the property; or

2. Extend the terms of the agreement and agreements covering trailers
where the amount of consideration may be increased or decreased by
reference to the amount realized upon sale or disposition of the property
as defined in 26 U.S.C. sec. 7701(h)(1).

"Lease or rental"” doesfshall} not include:
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1. A transfer of possession or control of property under a security
agreement or deferred payment plan that requires the transfer of title
upon completion of the required payments;

2. A transfer of possession or control of property under an agreement that
requires the transfer of title upon completion of the required payments
and payment of an option price that does not exceed the greater of one
hundred dollars ($100) or one percent (1%) of the total required
payments; or

3.  Providing tangible personal property and an operator for the tangible
personal property for a fixed or indeterminate period of time. To qualify
for this exclusion, the operator must be necessary for the equipment to
perform as designed, and the operator must do more than maintain,
inspect, or setup the tangible personal property.

(c) This definition shall apply regardless of the classification of a transaction
under generally accepted accounting principles, the Internal Revenue Code, or
other provisions of federal, state, or local law;

22)H2H} (a) "Lobbying services" means the act of promoting or securing passage of
legislation or an attempt to influence or sway a public official or other public
servant toward a desired action, including but not limited to the support of or
opposition to a project or the passage, amendment, defeat, approval, or veto of
any legislation, regulation, rule, or ordinance.f:}

(b) "Lobbying services" includes but is not limited to the performance of
activities described as executive agency lobbying activities as defined in KRS
11A.201, activities described under the definition of lobby in KRS 6.611, and
any similar activities performed at the local, state, or federal levels;

C3HH22)} (a) "Machinery for new and expanded industry" means machinery:

1.  Directly used in the manufacturing or industrial processing process of:
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Tangible personal property at a plant facility;

Distilled spirits or wine at a plant facility or on the premises of a
distiller, rectifier, winery, or small farm winery licensed under
KRS 243.030 that includes a retail establishment on the premises;
or |

Malt beverages at a plant facility or on the premises of a brewer or
microbrewery licensed under KRS 243.040 that includes a retail

establishment;

2. Which is incorporated for the first time into:

a.

b.

A plant facility established in this state; or

Licensed premises located in this state; and

3. Which does not replace machinery in the plant facility or licensed

premises unless that machinery purchased to replace existing machinery:

a.

Increases the consumption of recycled materials at the plant
facility by not less than ten percent (10%);

Performs different functions;

Is used to manufacture a different product; or

Has a greater productive capacity, as measured in units of

production, than the machinery being replaced.

(b) '"Machinery for new and expanded industry" does not include repair,

replacement, or spare parts of any kind, regardless of whether the purchase of

repair, replacement, or spare parts is required by the manufacturer or seller as

a condition of sale or as a condition of warranty;

CH1E3) "Manufacturing" means any process through which material having little or

no commercial value for its intended use before processing has appreciable

commercial value for its intended use after processing by the machinery;

(2512431 "Marketplace" means any physical or electronic means through which one (1)

HB075790.100 - 90 - 10237v
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or more retailers may advertise and sell tangible personal property, digital property,

or services, or lease tangible personal property or digital property, such as a catalog,

internet website, or television or radio broadcast, regardless of whether the tangible

personal property, digital property, or retailer is physically present in this state;

Qo) (a)

"Marketplace provider" means a person, including any affiliate of the

person, that facilitates a retail sale by satisfying subparagraphs 1. and 2. of

this paragraph as follows:

1. The person directly or indirectly:

HB075790.100 - 90 - 10237v

a.

Lists, makes available, or advertises tangible personal property,
digital property, or services for sale by a marketplace retailer in a
marketplace owned, operated, or controlled by the person;
Facilitates the sale of a marketplace retailer's product through a
marketplace by transmitting or otherwise coinmunicating an offer
or acceptance of a retail sale of tangible personal property, digital
property, or services between a marketplace retailer and a
purchaser in a forum including a shop, store, booth, catalog,
internet site, or similar forum;

Owns, rents, licenses, makes available, or operates any electronic
or physical infrastructure or any property, process, method,
copyright, trademark, or patent that connects marketplace retailers
to purchasers for the purpose of making retail sales of tangible
personal property, digital property, or services;

Provides a marketplace for making retail sales of tangible personal
property, digital property, or services, or otherwise facilitates retail
sales of tangible personal property, digital property, or services,
regardless of ownership or control of the tangible personal

property, digital property, or services, that are the subject of the
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retail sale;

Provides software development or research and development
activities related to any activity described in this subparagraph, if
the software development or research and development activities
are directly related to the physical or electronic marketplace
provided by a marketplace provider;

Provides or offers fulfillment or storage services for a marketplace
retailer;

Sets prices for a marketplace retailer's sale of tangible personal
property, digital property, or services;

Provides or offers customer service to a marketplace retailer or a
marketplace retailer's customers, or accepts or assists with taking
orders, returns, or exchanges of tangible personal property, digital
property, or services sold by a marketplace retailer; or

Brands or otherwise identifies sales as those of the marketplace

provider; and

2. The person directly or indirectly:

a.

HB075790.100 - 90 - 10237v

Collects the sales price or purchase price of a retail sale of tangible
personal property, digital property, or services;

Provides payment processing services for a retail sale of tangible
personal property, digital property, or services;

Through terms and conditions, agreements, or arrangements with a
third party, collects payment in connection with a retail sale of
tangible personal property, digital property, or services from a
purchaser and transmits that payment to the marketplace retailer,
regardless of whether the person collecting and transmitting the

payment receives compensation or other consideration in exchange
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for the service; or
d.  Provides a virtual currency that purchasers are allowed or required
to use to purchase tangible personal property, digital property, or

services.

"Marketplace provider" includes but is not limited to a person that satisfies the

requirements of this subsection through the ownership, operation, or control

of a digital distribution service, digital distribution platform, online portal, or

application store;

(7)H26y} "Marketplace retailer" means a seller that makes retail sales through any

marketplace owned, operated, or controlled by a marketplace provider;

COHKEH (a)
1.
2.
(b)

"Occasional sale" includes:

A sale of tangible personal property or digital property not held or used
by a seller in the course of an activity for which he or she is required to
hold a seller's permit, provided such sale is not one (1) of a series of
sales sufficient in number, scope, and character to constitute an activity
requiring the holding of a seller's permit. In the case of the sale of the
entire, or a substantial portion of the nonretail assets of the seller, the
number of previous sales of similar assets shall be disregarded in
determiniﬁg whether or not the current sale or sales shall qualify as an
occasional sale; or

Any transfer of all or substantially all the tangible personal property or
digital property held or used by a person in the course of such an activity
when after such transfer the real or ultimate ownership of such property

is substantially similar to that which existed before such transfer.

For the purposes of this subsection, stockholders, bondholders, partners, or

other persons holding an interest in a corporation or other entity are regarded

as having the "real or ultimate ownership" of the tangible personal property or
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digital property of such corporation or other entity;

29H2&1 (a) "Other direct mail" means any direct mail that is not advertising and

promotional direct mail, regardless of whether advertising and promotional

direct mail is included in the same mailing.

(b) "Other direct mail" includes but is not limited to:

1.  Transactional direct mail that contains personal information specific to
the addressee, including but not limited to invoices, bills, statements of
account, and payroll advices;

2. Any legally required mailings, including but not limited to privacy
notices, tax reports, and stockholder reports; and

3. Other nonpromotional direct mail delivered to existing or former
shareholders, customers, employees, or agents, including but not limited
to newsletters and informational pieces.

(c) "Other direct mail" does not include the development of billing information or
the provision of any data processing service that is more than incidental to the
production of printed material;

BOH29y} "Person" includes any individual, firm, copartnership, joint venture,
association, social club, fraternal organization, corporation, estate, trust, business
trust, receiver, trustee, syndicate, .cooperative, assignee, governmental unit or
agency, or any other group or combination acting as a unit;

G138} "Permanent," as the term applies to digital property, means perpetual or for an
indefinite or unspecified length of time;

B33 (a) "Photography and photofinishing services" means:

1. The taking, developing, or printing of an original photograph; or

2.  Image editing, including shadow removal, tone adjustments, vertical and
horizontal alignment and cropping, composite image creation,

formatting, watermarking printing, and delivery of an original
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photograph in the form of tangible personal property, digital property, or

other media.

(b) "Photography and photofinishing services" does not include photography

services necessary for medical or dental health;

(33)32)} "Plant facility" means a single location that is exclusively dedicated to

manufacturing or industrial processing activities. A location shall be deemed to be

exclusively dedicated to manufacturing or industrial processing activities even if

retail sales are made there, provided that the retail sales are incidental to the

manufacturing or industrial processing activities occurring at the location. The term

"plant facility" deesfshall} not include any restaurant, grocery store, shopping

center, or other retail establishment;

BHtE3H1 (a)
L.
2.
3.

"Prewritten computer software" means:

Computer software, including prewritten upgrades, that are not designed
and developed by the author or other creator to the specifications of a
specific purchaser; |
Software designed and developed by the author or other creator to the
specifications of a specific purchaser when it is sold to a person other
than the original purchaser; or

Any portion of prewritten computer software that is modified or
enhanced in any manner, where the modification or enhancement is
designed and developed to the specifications of a specific purchaser,
unless there is a reasonable, separately stated charge on an invoice or
other statement of the price to the purchaser for the modification or

enhancement.

(b) When a person modifies or enhances computer software of which the person

is not the author or creator, the person shall be deemed to be the author or

creator only of the modifications or enhancements the person actually made.
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(c¢) The combining of two (2) or more prewritten computer software programs or

portions thereof does not cause the combination to be other than prewritten

computer software;

35 "Prewritten computer software access services" means the right of access to
p g ,

prewritten computer software where the object of the transaction is to use the

prewritten computer software while possession of the prewritten computer software

1s maintained by the seller or a third party, wherever located, regardless of whether

the charge for the access or use 1s on a per use, per user, per license, subscription, or

some other basis;

B35 (2)

"Purchase" means any transfer of title or possession, exchange, barter,

lease, or rental, conditional or otherwise, in any manner or by any means

whatsoever, of:

1.
2.
3.
4.

Tangible personal property;
An extended warranty service;
Digital property transferred electronically; or

Services included in KRS 139.200;

for a consideration.

(b) "Purchase" includes:

L.

When performed outside this state or when the customer gives a resale
certificate, the producing, fabricating, processing, printing, or imprinting
of tangible personal property for a consideration for consumers who
furnish either directly or indirectly the materials used in the producing,
fabricating, processing, printing, or imprinting;

A transaction whereby the possession of tangible personal property or
digital property is transferred but the seller retains the title as security
for the payment of the price; and

A transfer for a consideration of the title or possession of tangible
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personal property or digital property which has been produced,
fabricated, or printed to the special order of the customer, or of any

publication;

B7)H36)7 "Recycled materials" means materials which have been recovered or diverted

from the solid waste stream and reused or returned to use in the form of raw

materials or products;

(383} "Recycling purposes" means those activities undertaken in which materials

that would otherwise become solid waste are collected, separated, or processed in

order to be reused or returned to use in the form of raw materials or products;

39 "Remote retailer" means a retailer with no physical presence in this state;
pay p

AOI3%1 (3)

"Repair, replacement, or spare parts" means any tangible personal

property used to maintain, restore, mend, or repair machinery or equipment.

(b) "Repair, replacement, or spare parts" does not include machine oils, grease, or

industrial tools;

(ADKABY (a)
1.
2.
3.
4.

"Retailer" means:

Every person engaged in the business of making retail saleé of tangible
personal property, digital property, or furnishing any services in a retail
sale included in KRS 139.200;

Every person engaged in the business of making sales at auction of
tangible personal property or digital property owned by the person or
others for storage, use or other consumption, except as provided in
paragraph (c) of this subsection;

Every person making more than two (2) retail sales of tangible personal
property, digital property, or services included in KRS 139.200 during
any twelve (12) month period, including sales made in the capacity of
assignee for the benefit of creditors, or receiver or trustee in bankruptcy;

Any person conducting a race meeting under the provision of KRS
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Chapter 230, with respect to horses which are claimed during the

meeting.

(b) When the department determines that it is necessary for the efficient
administration of this chapter to regard any salesmen, representatives,
peddlers, or canvassers as the agents of the dealers, distributors, supervisors or
employers under whom they operate or from whom they obtain the tangible
personal property, digital property, or services sold by them, irrespective of
whether they are making sales on their own behalf or on behalf of the dealers,
distributors, supervisors or employers, the department may so regard them and
may regard the dealers, distributors, supervisors or employers as retailers for
purposes of this chapter.

(c) L. -Any person making sales at a charitable auction for a qualifying entity
shall not be a retailer for purposes of the sales made at the charitable
auction if:

a.  The qualifying entity, not the person making sales at the auction, is
sponsoring the auction;

b.  The purchaser of tangible personal property at the auction directly
pays the qualifying entity sponsoring the auction for the property
and not the person making the sales at the auction; and

c.  The qualifying entity, not the person making sales at the auction, is
responsible for the collection, control, and disbursement of the
auction proceeds.

2. If the conditions set forth in subparagraph 1. of this paragraph are met,
the qualifying entity sponsoring the auction shall be the retailer for
purposes of the sales made at the charitable auction.

3. For purposes of this paragraph, "qualifying entity" means a resident:

a.  Church;
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b.  School;

c.  Civic club; or

d. Any other nonprofit charitable, religious, or educational
organization;

(42)H4] "Retail sale" means any sale, lease, or rental for any purpose other than resale,

sublease, or subrent;

(43)H423} (a) "Ringtones" means digitized sound files that are downloaded onto a
device and that may be used to alert the customer with respect to a
communication.

(b) "Ringtones" doesfshall} not include ringback tones or other digital files that
are not stored on the purchaser's communications device;

(“A4H433 (a) "Sale" means:

1. The furnishing of any services included in KRS 139.200; or

2. Any transfer of title or possession, exchange, barter, lease, or rental,
conditional or otherwise, in any manner or by any means whatsoever,
of:

a.  Tangible personal property; or
b.  Digital property transferred electronically;
for a consideration.
(b) "Sale" includes but is not limited to:

1. The producing, fabricating, processing, printing, or imprinting of
tangible personal property or digital property for a consideration for
purchasers who furnish, either directly or indirectly, the materials used
in the producing, fabricating, processing, printing, or imprinting;

2. A transaction whereby the possession of tangible personal property or
digital property is transferred, but the seller retains the title as security

for the payment of the price; and
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3. A transfer for a consideration of the title or possession of tangible
personal property or digital property which has been produced,
fabricated, or printed to the special order of the purchaser.

(c) This definition shall apply regardless of the classification of a transaction
under generally accepted accounting principles, the Internal Revenue Code, or
other provisions of federal, state, or local law;

(45)f44y} "Seller" includes every person engaged in the business of selling tangible
personal property, digital property, or services of a kind, the gross receip-ts from the
retail sale of which are required to be included in the measure of the sales tax, and
every person engaged in making sales for resale;

(46)H453 (a) "Storage" includes any keeping or retention in this state for any purpose
except sale in the regular course of business or subsequent use solely outside
this state of tangible personal property, digital property, or prewritten
computer software access services purchased from a retailer.

(b) "Storage" does not include the keeping, retaining, or exercising any right or
power over tangible personal property for the purpose of subsequently
transporting it outside the state for use thereafter solely outside the state, or
for the purpose of being processed, fabricated, or manufactured into, attached
to, or incorporated into, other tangible personal property to be transported
outside the state and thereafter used solely outside the state;

(47)H46)1 "Tangible personal property" means personal property which may be seen,
weighed, measured, felt, or touched, or which is in any other manner perceptible to
the senses and includes natural, artificial, and mixed gas, electricity, water, steam,
and prewritten computer software;

(48)[471 "Taxpayer" means any person liable for tax under this chapter;

4948y "Telemarketing services" means services( provided via telephone, facsimile,

electronic mail, text messages, or other modes of communications to another
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person, which are unsolicited by that person, for the purposes of:
(a) 1. Promoting products or services;

2. T;aking orders; or

3. Providing information or assistance regarding the products or services;
or

(b) Soliciting contributions;

(5049} "Transferred electronically" means accessed or obtained by the purchaser by
means other than tangible storage media; and

GDHES0 (a)  "Use" includes the exercise of:

1. Any right or power over tangible personal property or digital property
incident to the ownership of that property, or by any transaction in
which possession is given, or by any transaction involving digital
property or tangible personal property where the right of access is
granted; or

2. Any right or power to benefit from any services subject to tax undér
KRS 139.200(2)(p) to (ap)Hat.

(b) "Use" does not include the keeping, retaining, or exercising any right or
power over:

1.  Tangible personal property or digital property for the purpose of:

a.  Selling tangible personal property or digital property in the regular
course of business; or

b. Subsequently transporting tangible personal property outside the
state for use thereafter solely outside the state, or for the purpose
of being processed, fabricated, or manufactured into, attached to,
or incorporated into, other tangible personal property to be
transported outside the state and thereafter used solely outside the

state; or
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Prewritten computer software access services and data brokering

services purchased for use outside the state and transferred

electronically outside the state for use thereafter solely outside the state.

= Section 12. KRS 139.200 is amended to read as follows:

A tax is hereby imposed upon all retailers at the rate of six percent (6%) of the gross

receipts derived from:

(1)

@)

HB075790.100 - 90 - 10237v

Retail sales of:

(a) Tangible personal property, regardless of the method of delivery, made within

this Commonwealth; and

(b) Digital property regardless of whether:

1.
2.

3.

The purchaser has the right to permanently use the property;
The purchaser's right to access or retain the property is not permanent;
or

The purchaser's right of use is conditioned upon continued payment; and

The furnishing of the following services:

(a)

(b)
(c)

The rental of any room or rooms, lodgings, campsites, or accommodations

furnished by any hotel, motel, inn, tourist camp, tourist cabin, campgrounds,

recreational vehicle parks, or any other place in which rooms, lodgings,

campsites, or accommodations are regularly furnished to transients for a

consideration. The tax shall not apply to rooms, lodgings, campsites, or

accommodations supplied for a continuous period of thirty (30) days or more

to a person;

Sewer services;

The sale of admissions, except:

1.

Admissions to enter the grounds or enclosure of any track licensed
under KRS Chapter 230 at which live horse racing or historical horse

racing is being conducted under the jurisdiction of the Kentucky Horse
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Racing and Gaming Corporation;

2. Admissions taxed under KRS 229.031;

3.  Admissions that are charged by nonprofit educational, charitable, or
religious institutions and for which an exemption is provided under KRS
139.495; and

4.  Admissions that are charged by nonprofit civic, governmental, or other
nonprofit organizations and for which an exemption is provided under
KRS 139.498;

Prepaid calling service and prepaid wireless calling service;

Intrastate, interstate, and international communications services as defined in

KRS 139.195, includingfexeept} the furnishing of pay telephone service as

defined in KRS 139.195;

Distribution, transmission, or transportation services for natural gas that is for

storage, use, or other consumption in this state, excluding those services

furnished:

1. For natural gas that is classified as residential use as provided in KRS
139.470(7); or

2. To aseller or reseller of natural gas;

Landscaping services, including but not limited to:

1. Lawn care and maintenance services;

2. Tree trimming, pruning, or removal services;

3. Landscape design and installation services;

4.  Landscape care and maintenance services; and

5.  Snow plowing or removal services;

Janitorial services, including but not limited to residential and commercial

cleaning services, and carpet, upholstery, and window cleaning services;

Small animal veterinary services, excluding veterinary services for equine,
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cattle, poultry, swine, sheep, goats, llamas, alpacas, ratite birds,
buffaloesfbuffale], and cervids;

Pet care services, including but not limited to grooming and boarding
services, pet sitting services, and pet obedience training services;

Industrial Jaundry services, including but not limited to industrial uniform
supply services, protective apparel supply services, and industrial mat and rug
supply services;

Non-coin-operated laundry and dry cleaning services;

Linen supply services, including but not limited to table and bed linen supply
services and nonindustrial uniform supply services;

Indoor skin tanning services, including but not limited to tanning booth or
tanning bed services and spray tanning services;

Non-medical diet and weight reducing services;

Extended warranty services;

Photography and photofinishing services;

Telemarketing services;

Public opinion and research polling services;

Lobbying services;

Executive employee recruitment services;

Website design and development services;

Website hosting services; |

Facsimile transmission services;

Private mailroom services, including:

1. Presorting mail and packages by postal code;

2. Address barcoding;

3. Tracking;

4.  Delivery to postal service; and
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5. Private mailbox rentals;
Bodyguard services;
Residential and nonresidential security system monitoring services, excluding
separately stated onsite security guard services;
Private investigation services;
Process server services;
Repossession of tangible personal property services;
Personal background check services;
Parking services;
1.  Including:

a.  Valet services; and

b.  The use of parking lots and parking structures; but
2.  Excluding any parking services at an educational institution;
Road and travel services provided by automobile clubs as defined in KRS
281.010;
Condominium time-share exchange services;
Rental of space for meetings, conventions, short-term business uses,
entertainment events, weddings, banquets, parties, and other short-term social
events;
Social event planning and coordination services;
Leisure, recreational, and athletic instructional services;

Recreational camp tuition and fees;

(am) Personal fitness training services;

(an)
(a0)

Massage services, except when medically necessary;

Cosmetic surgery services;

(ap) Body modification services, including tattooing, piercing, scarification,

branding, tongue splitting, transdermal and subdermal implants, ear pointing,
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teeth pointing, and any other modifications that are not necessary for medical
or dental health;

(aq) Laboratory testing services, excluding laboratory testing:

1.  For medical, educational, or veterinary reasons; or
2. Required by a federal, state, or local statute, regulation, court order, or
other government-related requirement;

(ar) Interior decorating and design services;

(as) Household moving services;

(at) Specialized design services, including the design of clothing, costumes,
fashion, furs, jewelry, shoes, textiles, and lighting;

(au) Lapidary services, including cutting, polishing, and engraving precious
stones;

(av) Labor and services to repair or maintain commercial refrigeration equipment
and systems when no tangible personal property is sold in that transaction
including service calls and trip charges;

(aw) Labor to repair or alter apparel, footwear, watches, or jewelry when no
tangible personal property is sold in that transaction;fand}

(ax) Prewritten computer software access services; and

(ay) Data brokering services.

= Section 13. KRS 139.202 is amended to read as follows:

Excluded from the additional taxable services imposed by KRS 139.200(2)(q) to

(ax) are gross receipts derived from:

@t} Sales of the services in fulfillment of a lump-sum, fixed-fee contract or a
fixed price sales contract executed on or before February 25, 2022; and

(B2 Alease or rental agreement entered into on or before February 25, 2022.

Excluded from the additional taxable services imposed by subsection (2)(ay) of

Section 12 of this Act are sross receipts derived from:
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(a) Sales of the services in fulfillment of a lump-sum, fixed-fee contract or a

fixed price sales contract executed on or before February 25, 2026; and

(b) A lease or rental agreement entered into on or before February 25, 2026.

=2 Section 14. KRS 139.260 is amended to read as follows:

For the purpose of the proper administration of this chapter and to prevent evasion of the

duty to collect the taxes imposed by KRS 139.200 and 139.310, it shall be presumed that

all gross receipts and all tangible personal property, digital property, and services sold by

any person for delivery or access in this state are subject to the tax until the contrary is

established. The burden of proving the contrary is upon the person who makes the sale of:

(1) (a) Except as provided in paragraph (b) of this subsection, tangible personal

property or digital property unless the person takes from the purchaser a

certificate to the effect that the property is either:

1.
2.

Purchased for resale according to the provisions of KRS 139.270;
Purchased through a fully completed certificate of exemption or fully.
completed Streamlined Sales and Use Tax Agreement Certificate of
Exemption in accordance with KRS 139.270; or

Purchased according to administrative regulations promulgated by the

department governing a direct pay authorization; or

(b) Tangible personal property to a purchaser claiming an agriculture exemption

under KRS 139.480(4) to (9), (11), (13) to (15), (22) to (29), or (32)[23}te

B0)—or33)} unless the person obtains from the purchaser an agriculture

exemption license number or a fully completed Streamlined Sales and Use

Tax Agreement Certificate of Exemption that contains an agriculture

exemption license number in accordance with KRS 139.270;

(2) A service included in KRS 139.200(2)(a) to (f) unless the person takes from the

purchaser a certificate to the effect that the service is purchased through a fully

completed certificate of exemption or fully completed Streamlined Sales and Use
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Tax Agreement Certificate of Exemption in accordance with KRS 139.270; and

A service included in KRS 139.200(2)(g) to (ay)Hax)} unless the person takes from

the purchaser a certificate to the effect that the service is:

(a) Purchased for resale according to KRS 139.270;

(b) Purchased through a fully completed certificate of exemption or fully
completed Streamlined Sales and Use Tax Agreement Certificate of
Exemption in accordance with KRS 139.270; or

(c) Purchased according to administrative regulations promulgated by the
department governing a direct pay authorization.

=» Section 15. KRS 139.310 is amended to read as follows:

An excise tax is hereby imposed on the storage, use, or other consumption in this

state of tangible personal property, digital property, and services listed under KRS

- 139.200(2)(p) to (ay)fax)} purchased for storage, use, or other consumption in this

state at the rate of six percent (6%) of the sales price.

The excise tax applies to the purchase of digital property regardless of whether:

(a) The purchaser has the right to permanently use the goods;

(b) The purchaser's right to access or retain the digital property is not permanent;
or

(c) The purchaser's right of use is conditioned upon continued payment.

=»Section 16. KRS 139.340 is amended to read as follows:

Except as provided in KRS 139.470 and 139.480, every retailer engaged in business

in this state shall collect the tax imposed by KRS 139.310 from the purchaser and

give to the purchaser a receipt therefor in the manner and form prescribed by the

department. The taxes collected or required to be collected by the retailer under this

section shall be deemed to be held in trust for and on account of the

Commonwealth.

"Retailer engaged in business in this state" as used in KRS 139.330 and this section
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includes any of the following:

(a)

(b)

©

(d)

Any retailer maintaining, occupying, or using, permanently or temporarily,
directly or indirectly, or through a subsidiary or any other related entity,
representative, or agent, by whatever name called, an office, place of
distribution, sales or sample room or place, warehouse or storage place, or
other place of business. Property owned by a person who has contracted with
a printer for printing, which consists of the final printed product, property
which becomes a part of the final printed product, or copy from which the
printed product is produced, and which is located at the premises of the
printer, shall not be deemed to be an office, place of distribution, sales or
sample room or place, warehouse or storage place, or other place of business
maintained, occupied, or used by the person;

Any retailer having any representative, agent, salesman, canvasser, or solicitor
operating in this state under the authority of the retailer or its subsidiary for
the purpose of selling, delivering, or the taking bf orders for any tangible
personal property, digital property, or any services subject to tax under KRS
139.200(2)(p) to (ap)Hex)}. An unrelated printer with which a person has
contracted for printing shall not be deemed to be a representative, agent,
salesman, canvasser, or solicitor for the person;

Any retailer solicitiﬁg orders for tangible personal property, digital property,
or any services subject to tax under KRS 139.200(2)(p) to (ay)ffax} from
residents of this state on a continuous, regular, or systematic basis in which
the solicitation of the order, placement of the order by the customer or the
payment for the order utilizes the services of any financial institution,
telecommunication system, radio or television station, cable television
service, print media, or other facility or service located in this state;

Any retailer deriving receipts from the lease or rental of tangible personal
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property situated in this state;

Any retailer soliciting orders for tangible personal property, digital property,

or any services subject to tax under KRS 139.200(2)(p) to (ay)iaxy} from

residents of this state on a continuous, regular, systematic basis if the retailer

benefits from an agent or representative operating in this state under the

authority of the retailer to repair or service tangible personal property or

digital property sold by the retailer;

Any retailer located outside Kentucky that uses a representative in Kentucky,

either full-time or part-time, if the representative performs any activities that

help establish or maintain a marketplace for the retailer, including receiving or

exchanging returned merchandise; or

L.

Any remote retailer selling tangible personal property,j—es} digital

property, or services delivered,f—e¥} transferred electronically, or

provided to a purchaser in this state, including retail sales facilitated by

a marketplace provider on behalf of the remote retailerfs} if |

b——Jthe remote retailer's gross receipts derived from the sale of tangible personal

property,fo#} digital property, or services delivered,f—e+} transferred
electronically, or provided to a purchaser in this state in the previous
calendar year or current calendar year exceeds one hundred thousand
dollars ($100,000).

Any remote retailer that meets thefeither] threshold provided in
subparagraph 1. of this paragraph shall register for a sales and use tax

permit and collect the tax imposed by KRS 139.310 from the purchaser
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no later than the first day of the calendar month that is at the most sixty

(60) days after thefeither} threshold is reached.

= Section 17. KRS 139.470 is amended to read as follows:

There are excluded from the computation of the amount of taxes imposed by this chapter:

ey

2)

)

(4)

Gross receipts from the sale of, and the storage, use, or other consumption in this

state of, tangible personal property or digital property which this state is prohibited

from taxing under the Constitution or laws of the United States, or under the

Constitution of this state;

Gross receipts from sales of, and the storage, use, or other consumption in this state

of:

(a) Nonreturnable and returnable containers when sold without the contents to
persons who place the contents in the container and sell the contents together
with the container; and

(b) Returnable containers when sold with the contents in connection with a retail
sale of the contents or when resold for refilling;

As used in this subsectionfseetion} the term "returnable containers" means

contai-ners of a kind customarily returned by the buyer of the contents for reuse. All

other containers are "nonreturnable containers";

Gross receipts from occasional sales of tangible personal property or digital

property and the storage, use, or other consumption in this state of tangible personal

property or digital property, the transfer of which to the purchaser is an occasional
sale;

Gross receipts from sales of tangible personal property to a common carrier,

shipped by the retailer via the purchasing carrier under a bill of lading, whether the

freight is paid in advance or the shipment is made freight charges collect, to a point
outside this state and the property is actually transported to the out-of-state

destination for use by the carrier in the conduct of its business as a common carrier;
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(5) Gross receipts from sales of tangible personal property sold through coin-operated

bulk vending machines, if the sale amounts to fifty cents ($0.50) or less, if the

retailer is primarily engaged in making the sales and maintains records satisfactory

to the department. As used in this subsection, "bulk vending machine" means a

vending machine containing unsorted merchandise which, upon insertion of a coin,

dispenses the same in approximately equal portions, at random and without

selection by the customer;

(6) Gross receipts from sales;

]

(b)

To any cabinet, department, bureau, commission, board, or other statutory or
constitutional agency of the state and gross receipts from sales to counties,
cities, or special districts as defined in KRS 65.005. This exemption shall
apply only to purchases of tangible personal property, digital property, or
services for use solely in the government function. A purchaser not qualifying
as a governmental agency or unit shall not be entitled to the exemption even
though the purchaser may be the recipient of public funds or grants;_and

Of data brokering services by:

7 ()

(b)

HB075790.100 -

1.  Any cabinet, department, bureau, commission, board, or other

statutory or constitutional agency of this state; or

2. Counties, cities, or special districts as defined in KRS 65.005;

Gross receipts from the sale of sewer services, water, and fuel to Kentucky
residents for use in heating, water heating, cooking, lighting, and other
residential uses if the sewer services, water, and fuel are purchased and
declared by the resident as used in his or her place of domicile.

As used in this subsection:

1. "Fuel" includes but is notfshall-include-but-not-be} limited to natural

gas, electricity, fuel oil, bottled gas, coal, coke, and wood; and

2. "Place of domicile" means the place where an individual has his or her
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legal, true, fixed, and permanent home and principal establishment, and
to which, whenever the individual is absent, the individual has the
intention of returning.
Determinations of eligibility for the exemption shall be made by the
department.
The exemption shall apply to charges for sewer service, water, and fuel billed
to an owner or operator of a multi-unit residential rental facility or mobile
home and recreational vehicle park if the owner or operator declares that the
sewer services, water, and fuel are purchased for Kentucky residents to be
used in the resident's place of domicile.
The exemption shall apply also to residential property which may be held by
legal or equitable title, by the entireties, jointly, in common, as a
condominium, or indirectly by the stock ownership or membership
representing the owner's or member's proprietary interest in a corporation
owning a fee or a leasehold initially in excess of ninety-eight (98) years if the
sewer services, water, and fuel are purchased for and declared by the

Kentucky resident as used in his or her place of domicile;

(8) Gross receipts from sales to an out-of-state agency, organization, or institution

exempt from sales and use tax in its state of residence when that agency,

organization, or institution gives proof of its tax-exempt status to the retailer and the

retailer maintains a file of the proof;

©) ()

Gross receipts derived from the sale of tangible personal property, as provided
in paragraph (b) of this subsection, to a manufacturer or industrial processor if
the property is to be directly used in the manufacturing or industrial
processing process of:

1.  Tangible personal property at a plant facility;

2. Distilled spirits or wine at a plant facility or on the premises of a
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